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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

effect at the time that the petition was filed.! The decision to

1 Unl ess otherwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2000,
the taxable year in issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure. All nonetary anounts are
rounded to the nearest dollar.
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be entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority.

Respondent determ ned an accuracy-rel ated penalty under
section 6662(a) of $2,900 with respect to petitioner’s Federal
incone tax for the taxable year 2000.

The only issue for decision is whether petitioner is liable
under section 6662(a) for an accuracy-rel ated penalty. W hold
that he is not.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts, supplenental stipulation of facts, and acconpanyi ng
exhi bi ts.

At the tinme that the petition was filed, petitioner resided
in Buffalo, New York.

Petitioner and his former spouse were married in August
1982. They had three children fromtheir marriage, born in
Cct ober 1983, March 1987, and June 1990.

Petitioner has been a nortgage broker for nore than 20 years
and is a senior vice president at a nortgage banki ng conpany.
During their marriage, petitioner’s former spouse was a
homeneker .

At all relevant tinmes, petitioner has maintai ned several

br oker age accounts, solely in his nane, at First Al bany Capital
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(First Albany). |In 1995, petitioner and his former spouse opened
col | ege education funds with First Al bany for the benefit of
their children (education accounts). An investnent manager
managed t he education accounts and invested the funds solely in
mut ual funds. Any incone earned in the education accounts was
reinvested in the respective education account.

In 1999, petitioner deposited into the education accounts
the proceeds received fromthe sale of his nortgage banking
conpany in 1998 or 1999, which proceeds conprised nost of the
bal ance in the education accounts. Between 1995 and 1999, the
education accounts did not earn substantial dividends or capital
gains. Petitioner and his former spouse did not nmake any
contributions to the education accounts in 2000.

In 1999, petitioner noved out of the marital residence
| ocated in East Aurora, New York (Aurora hone), and noved to a
t ownhouse in Al nond, New York. Petitioner and his former spouse
divorced in July 2000.2 At the tinme of the divorce, the children
continued to reside with petitioner’s fornmer spouse at the Aurora
home, and petitioner resided on C arendon Pl ace, Buffal o, New
York (C arendon address).

Wth respect to the children’s coll ege education, a property
settl ement and separation agreenment pertaining to petitioner’s

di vorce, stated in pertinent part:

2 |n 2000, the children were ages 17, 13, and 10.
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The parties acknowl edge that the children have a

br oker age account |ocated at First Al bany which is

mai nt ai ned by the parties, sanme having a bal ance of

approxi mately $350,000.00. It is the intention of the

parties that this account be utilized for purposes of

payi ng the children’s coll ege education for 4

consecutive years and that an inter vivos trust be

established funded with the funds for the benefit of

the children by 9/1/00. * * * The Husband shall make

the day to day investnent decisions regarding these

funds, however, all nmjor investnent decisions shall be

agreed upon by the parties. * * * Both parties shal

receive all nonthly statenents for this account * * *,
Petitioner’s former spouse, however, established the Mnte
Educational Trust in April 2002.

During their marriage, the statenents and Forns 1099, if
any, concerning the education accounts reflected petitioner’s and
his fornmer spouse’s joint nanmes and were addressed and nmailed to
the Aurora hone.® After an acrinonious divorce, the statenents
continued to reflect petitioner’s and his fornmer spouse’ s joint
names and to be addressed and nmailed to the Aurora hone.

In 2000, petitioner contacted First Al bany on several
occasions inform ng the conpany of an address change and
requesting that copies of the education account statenents, as
wel | as his individual brokerage account statenents, be mailed to

the C arendon address.* Pursuant to his request, petitioner

8 Although not specifically referenced in the record, it
appears that Form 1099-DIV, D vidends and Distributions, is the
rel evant docunent.

4 Pursuant to petitioner’s change of address request, First
(continued. . .)
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received statenents and Forns 1099 for 2000 pertaining to his
i ndi vi dual brokerage accounts; however, he did not receive any
statenents or Forns 1099 for 2000 pertaining to the education
accounts. Petitioner started receiving the education account
statenents in Septenber 2001.°

In gathering the information for his 2000 Federal incone tax
return, petitioner contacted both his financial adviser, M chael
Evereth (M. Evereth), and M. Evereth s assistant at First
Al bany to determ ne whether there were any Forns 1099 for the
education accounts because the nutual fund market in 2000
experienced unusual gains. Petitioner was told that they would
|l ook into the matter and furnish himw th the Forns 1099, if any.
Petitioner never received any Forns 1099 for 2000 from First
Al bany pertaining to the education accounts.?

In addition to contacting First Al bany directly, petitioner
contacted his forner spouse on several occasions to obtain the

statenents and any Fornms 1099 for the education accounts.

4(C...continued)
Al bany mail ed copies of the education account statenents to the
wr ong addr ess.

5 |n 2002, the Fornms 1099 were sent to the trustees of the
Mont e Educati onal Trust.

6 In August 2000, First Albany sold its private client
group to First Union Securities (First Union). M. Evereth also
j oi ned First Union.
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Petitioner never received any docunents fromhis former spouse,
and she never divulged any information to him?’

Petitioner’s accountant, David R Barrett (M. Barrett),
prepared petitioner’s Federal incone tax return for 2000. M.
Barrett has prepared petitioner’s income tax returns since 1990
(i ncluding petitioner’s and his former spouse’s joint returns
during their marriage).® In his 2000 return, petitioner reported
only the inconme fromhis individual brokerage accounts as
di sclosed in the Fornms 1099.

During the adm nistrative phase of this case, respondent
proposed a deficiency in petitioner’s incone tax for 2000 of
$14, 499 because of petitioner’s failure to report dividends and
capital gains fromthe education accounts. Upon |earning of the
i ncone, petitioner pronptly paid the proposed deficiency in full.

In the notice of deficiency, respondent determ ned that
petitioner was |iable for an accuracy-rel ated penalty under
section 6662(a) because of his failure to report income fromthe
education accounts.

Di scussi on

The Comm ssioner bears the burden of production with respect

to a taxpayer’s liability for any penalty. Sec. 7491(c). To

" Petitioner’'s fornmer spouse clained to have forwarded
everything to himand that there were no Fornms 1099.

8 M. Barrett also prepares the incone tax returns for the
Mont e Educational Trust.
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nmeet this burden, the Comm ssioner nust produce sufficient
evidence indicating that it is appropriate to inpose the relevant

penalty. Higbee v. Conm ssioner, 116 T.C 438, 446 (2001).

Where an exception to the penalty is afforded upon a show ng of
reasonabl e cause, however, the taxpayer bears the burden of
show ng such cause. 1d. at 447. The taxpayer still has the
burden of proving that the Comm ssioner’s determ nation of the

accuracy-rel ated penalty is erroneous. Rule 142(a); | NDOPCO

Inc. v. Conm ssioner, 503 U S. 79, 84 (1992); Welch v. Helvering,

290 U. S. 111, 115 (1933); Higbee v. Conm ssioner, supra at 446-

448.

As relevant herein, section 6662(a) inposes a penalty equal
to 20 percent of any underpaynent of tax that is attributable to
either (1) negligence or disregard of rules or regulations or (2)
a substantial understatenent of incone tax. See sec. 6662(a) and
(b)(1) and (2).

The term “negligence” includes any failure to make a
reasonabl e attenpt to conply with the provisions of the internal
revenue |laws. Sec. 6662(c); sec. 1.6662-3(b)(1), Incone Tax
Regs. The term “di sregard” includes any carel ess, reckless, or
intentional disregard. Sec. 6662(c); sec. 1.6662-3(b)(2), Incone
Tax Regs.

An understatement of inconme tax is “substantial” if it

exceeds the greater of 10 percent of the tax required to be shown
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on the return, or $5,000. Sec. 6662(d)(1)(A). An
“understatenent” is defined as the excess of the tax required to
be shown on the return over the tax actually shown on the return.
Sec. 6662(d)(2)(A).

Whet her the accuracy-related penalty is applied because of
negl i gence or disregard of rules or regulations, or a substanti al
under statenent of tax, section 6664 provides an exception to
i nposition of the accuracy-related penalty if the taxpayer
est abl i shes that there was reasonabl e cause for the
understatenent and that the taxpayer acted in good faith with
respect to that portion. Sec. 6664(c)(1l); sec. 1.6664-4(b),

I ncone Tax Regs.; see United States v. Boyle, 469 U S. 241, 242

(1985). Although not defined in the Code, “reasonable cause” is
viewed in the applicable regulations as the “exercise of ordinary
busi ness care and prudence”. Sec. 301.6651-1(c)(1), Proced. &

Adm n. Regs.; see United States v. Boyle, supra at 246. The

determ nation of whether a taxpayer acted with reasonabl e cause
and in good faith is nmade on a case-by-case basis, taking into
account all the pertinent facts and circunstances. Sec. 1.6664-
4(b) (1), Inconme Tax Regs. Cenerally, the nost inportant factor
is the extent of the taxpayer’s effort to assess the proper tax
l[tability, including reliance on facts that, unknown to the

t axpayer, are incorrect. |d.
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Respondent satisfied his burden of production under section
7491(a) (1) because the record shows that petitioner substantially
understated his incone tax for 2000. See sec. 6662(d) (1) (A (ii);

H gbee v. Conm ssioner, supra at 442. Accordingly, petitioner

bears the burden of proving that the accuracy-rel ated penalty
shoul d not be inposed with respect to any portion of the
understatenent for which he acted with reasonable cause and in

good faith. See sec. 6664(c)(1); H gbee v. Conm ssioner, supra

at 446.

Respondent argues that petitioner is liable for the
accuracy-rel ated penalty because petitioner failed to nmake
reasonabl e attenpts to obtain the pertinent information to report
the incone fromthe education accounts, and that petitioner did
not have reasonabl e cause nor did he act in good faith with
respect to the understatenent. |In contrast, petitioner contends
that “he did everything to try to file the appropriate tax, but
never received the Forns 1099”.

Al though this is a close case, the totality of the facts and
circunstances | eads us to conclude that petitioner had reasonabl e
cause for the understatenent and that he acted in good faith with
respect to such understatenent.

We note at the outset that we found petitioner to be a very
consci entious taxpayer. |In preparing to file his 2000 return,

petitioner nmade concerted efforts to obtain any statenents and
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Fornms 1099 pertaining to the education accounts. On several
occasions, petitioner attenpted to obtain the information from
his fornmer spouse, who refused to divulge any information or
inconsistently clainmed that she did not receive any docunents or
that she sent himeverything. It is understandable that
petitioner was unsuccessful in obtaining docunents fromhis
former spouse because of their acrinonious divorce.

In addition, petitioner, on several occasions, submtted a
change of address to First Al bany requesting that all docunents
related to the education accounts be nailed to himat the
Cl arendon address. Petitioner sinultaneously submtted a change
of address to First Al bany requesting that all docunents rel ated
to his individual brokerage accounts be mailed to himat the
Cl arendon address. Peculiarly, petitioner received al
statenents and Forns 1099 pertaining to his individual brokerage
accounts, but he never received any such docunents for 2000
pertaining to the education accounts. |ndeed, petitioner only
started receiving these statenents in 2001. M. Evereth admtted
that the conpany did not send the statenents to the correct
address pursuant to petitioner’s repeated requests.

Mor eover, petitioner specifically requested that First
Al bany mail him copies of the Forns 1099 pertaining to the
education accounts. In response to his request, First Al bany

stated that it would check and mail himthe Forns 1099, if any.
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Petitioner never received any Forns 1099 for 2000 from First
Al bany pertaining to the education accounts. |t was not
unreasonabl e for petitioner to assune that there were no Forns
1099 issued for 2000 for which he would be responsible for
reporting on his 2000 return because, after making repeated
requests, he never received any Fornms 1099 fromeither his forner
spouse or First Albany. In addition, it was not unreasonable for
petitioner to assune that a trust had been established pursuant
to the property settlenent and separati on agreenent, and that, if
there was any incone, the trust woul d have been responsible for
reporting that incone on the trust’s inconme tax return.

Upon a review of the record, we find that petitioner had
reasonabl e cause to believe that there were no Forns 1099
pertaining to him and that he acted in good faith with respect
to the understatenent attributable to the inconme reported on
t hose forns.

Concl usi on

In view of the foregoing, we hold that petitioner is not
liable for the accuracy-related penalty pursuant to section 6662.

We have considered all of the argunents nmade by respondent,
and, to the extent that we have not specifically addressed those
argunents, we conclude that they are unconvincing.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.
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To reflect our disposition of the disputed issue,

Deci sion will be entered

for petitioner.




